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In  response  to  your  request,  we  have  conducted  a review  of  compensatory 
time  policies  and  accumulation.  This  report  includes  the  following  sections  to 
determine  the  policies  and  impact  of  compensatory  time  off  on  the  City:  (1)  the  Fair 
Labor  Standards  Act;  (2)  City  and  County  Limitations  on  Overtime  and 
Compensatory  Time;  (3)  Analysis  of  Data  Provided  by  Departments;  (4) 
Authorization  and  Tracking;  (5)  Status  of  Certain  Collective  Bargaining 
Agreements;  and  (6)  Potential  Costs. 

The  Fair  Labor  Standards  Act 

The  Federal  Fair  Labor  Standards  Act  sets  a minimum  wage,  requires 
overtime  compensation  to  be  paid  under  certain  circumstances,  and  defines  the 
conditions  under  which  minors  may  work.  Employees  who  are  subject  to  the  Fair 
Labor  Standards  Act  (FLSA)  must  be  paid  in  cash  for  overtime  worked,  unless  they 
and  their  appointing  officer  both  agree  that  the  employee  can  be  compensated  in 
compensatory  time  off,  up  to  specified  limits.  Employers  are  not  legally  required  to 
pay  employees  who  are  exempt  from  FLSA  in  cash  for  overtime  worked,  but  such 
employees  mav  be  paid  in  cash  or  compensatory  time  off.  If  such  employees  are  paid 
for  any  overtime  worked  in  cash,  as  stipulated  by  the  Annual  Salary  Ordinance, 
such  payments  are  made  for  a specified  period  of  time,  as  long  as  funds  are  certified 
available  by  the  Controller.  Previously,  according  to  the  Salary  Standardization 
Ordinance,  the  Administrative  Code,  and  agreements  with  each  employee 
bargaining  group,  City  employees  exempt  from  the  FLSA  (designated  as  ”Z" 
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employees  by  Civil  Service)  were  not  entitled  to  be  paid  cash  for  overtime  worked.1 2 
Instead,  employees  exempt  from  the  FLSA  could  be  compensated  for  their  overtime 
worked  with  compensatory  time  off,  according  to  the  policies  established  by  their 
department  for  such  compensatory  time  off. 

According  to  Mr.  Jon  Holtzman  of  the  City  Attorney's  Office,  the  FLSA 
establishes  two  tests  to  determine  whether  an  employee  is  exempt  from  the  FLSA: 
the  duties  test  and  the  salary  test.  A position  must  qualify  under  both  tests  to  be 
exempt  from  the  FSLA.  Mr.  Geoffrey  Rothman  of  the  Civil  Service  Commission 
advises  that  the  duties  test  establishes  three  general  categories  of  employees  who 
are  exempt  from  the  Fair  Labor  Standards  Act:  (1)  executive,  (2)  administrative  and 
(3)  professional.  Executive  and  administrative  employees  generally  manage  persons, 
programs,  or  departments.  Examples  of  executive  and  administrative  employees 
include  department  heads  and  division  managers.  Professional  employees,  while 
not  necessarily  at  a higher  level  within  their  departments,  possess  advanced  and 
specific  training.  Examples  of  professional  employees  include  attorneys  and 
engineers.  It  is  generally  held  that  these  employees  are  exempt  from  the  protections 
afforded  laborers  because  professionals  and  managers  are  compensated  at  a higher 
rate  than  laborers,  and  are  expected  to  carry  out  their  job  responsibilities 
competently  in  exchange  for  that  higher  salary,  regardless  of  the  number  of  hours 
such  job  responsibilities  require. 

In  general,  the  salary  test  focuses  upon  whether  or  not  an  employee  is  paid  a 
predetermined  amount  for  an  entire  work  week,  without  regard  to  the  number  of 
days  or  hours  worked,  or  is  paid  according  to  the  quantity  and  quality  of  work 
performed.  According  to  Mr.  Holtzman,  the  City  was  recently  sued  in  two  class 
action  lawsuits  which  alleged  that  the  City  fails  to  meet  the  salary  test,  and 
therefore,  according  to  the  lawsuit,  even  though  the  duty  test  may  be  met,  no  City 
employee  is  exempt  from  the  cash  overtime  payment  provision  of  the  FLSA. 
Plaintiffs  in  these  lawsuits  relied  on  a number  of  recent  Federal  court  decisions 
indicating  that  the  salary  test  is  not  met  where,  among  other  things,  a public 
employer  authorizes  compensatory  time  off  for  overtime  worked  on  an  hour  for  hour 
basis,  Mr.  Holtzman  reports.  These  decisions,  which  involve  virtually  every  public 
employer  in  California,  in  the  past  have  held  that  public  employers:  (1)  are  required 
to  meet  the  salary  test;  (2)  do  not  meet  the  salary  test;  and  (3)  are  liable  for  large 
amounts  of  back  pay  and  damages. 

The  City's  defense  to  the  class  action  lawsuits  filed  against  it  rested  primarily 
upon  a challenge  to  the  application  of  the  salary  test  to  public  entities  generally,  Mr. 
Holtzman  advises.  In  essence,  the  City  argued  that  its  obligation  of  public 
accountability  requires  that  all  employees,  including  high  level  employees,  account 
for  their  time.  According  to  Mr.  Holtzman,  this  argument  is  rooted  in  concerns 
regarding  corruption  and  patronage  dating  back  to  the  turn  of  the  century.  Mr. 
Holtzman  reports  that  most  public  entities  require  their  employees,  including  high 


1In  certain  cases,  the  "Z”  classification  may  be  suspended  and  employees  who  are  exempt  from  the 
FLSA  may  be  paid  in  cash  for  overtime  worked.  According  to  the  Controller,  this  is  known  as  a "Z 
Classification  Suspension."  In  FY  1992-93,  113  employees  were  awarded  a ”Z  Classification 
Suspension." 
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level  employees,  to  account  for  their  time  through  the  preparation  and  maintenance 
of  timekeeping  records. 

These  issues  were  briefed  and  argued  in  early  1993,  Mr.  Holtzman  reports. 
The  Federal  District  Court  handed  down  a decision  abolishing  the  salary  test  for 
public  entities  in  the  second  week  of  October,  1993.  However,  Mr.  Holtzman 
anticipates  that  this  decision  will  be  appealed  shortly.  If  the  appellate  court 
determines  that  the  salary  test  can  legally  be  enforced  against  the  City,  all  positions 
that  the  City  considers  exempt  from  the  FLSA  could  be  held  to  be  subject  to  the 
FLSA,  and  therefore  subject  to  payment  in  cash  for  overtime  worked.  In  that  case, 
the  City  would  be  required  to  pay  overtime  to  executives,  managers,  and 
professional  employees,  if  such  employees  must  account  for  and  are  compensated  for 
their  time  on  an  hourly  basis. 

Employees  exempt  from  the  FLSA  are  given  the  "Z"  classification  by  the  Civil 
Service  Commission.  The  Civil  Service  Commission  determines  the  exempt  ("Z")  or 
non-exempt  designation  of  an  employee  classification  on  a position-by-position  basis. 
Most  City  employees  are  not  designated  as  "Z"  employees,  and,  as  such,  are  subject 
to  the  Fair  Labor  Standards  Act.  These  non-exempt  employees  must  be  paid  in  cash 
for  overtime  worked,  unless  the  employee  and  the  appointing  officer  both  agree  that 
instead  of  cash  overtime,  the  employee  will  take  compensatory  time  off.  Of  the 
23,470  total  authorized  positions2  (excluding  School  District  employees),  4,441,  or 
18.9  percent,  are  exempt  from  the  FLSA,  and  are  not  currently  entitled  to  cash 
payments  for  overtime  worked. 

City  and  Countv  Limitations  on  Overtime  and  Compensatory  Time 

The  San  Francisco  Administrative  Code  establishes  a maximum  number  of 
overtime  hours  that  can  be  worked  by  Miscellaneous  employees  who  are  subject  to 
the  Fair  Labor  Standards  Act.  According  to  Section  18.13(a)  of  the  Administrative 
Code,  employees  subject  to  the  FLSA  can  work  up  to  a maximum  of  16  percent  of 
regularly  scheduled  hours.  Sixteen  percent  of  full-time  hours  (estimated  at  2,080 
per  year  including  authorized  leave)  is  approximately  333  hours  per  year.  Since  the 
Fair  Labor  Standards  Act  requires  that  employees  who  are  subject  to  the  FLSA  be 
compensated  in  cash  for  overtime  worked  at  a rate  of  1.5  time  (time  and  one-halD, 
the  maximum  number  of  compensatory  hours  that  may  be  earned  by  such 
employees  in  a year  is  approximately  500  hours.3  According  to  Sections  18.13(c)  and 
(d)  of  the  Administrative  Code,  employees  who  are  exempt  from  the  FLSA,  sworn 
personnel  of  the  Police  and  Fire  Departments,  transit  operators  and  supervisors, 
nurses  or  other  emergency  workers  do  not  have  a maximum  number  of  hours  of 
overtime  hours  which  they  are  permitted  to  work. 


2According  to  the  FY  1993-94  budget,  as  approved  by  the  Board  of  Supervisors.  However,  according 
to  the  Controller's  Office,  certain  positions  may  be  added  by  pending  supplemental  appropriation, 
primarily  for  the  Health  Department. 

3 333  maximum  hours  times  1.5  compensation  rate. 
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The  Salary  Standardization  Ordinance  (SSO)  places  a 240  hour  (6  week)  limit 
on  the  number  of  hours  of  compensatory  time  off  that  employees  subject  to  the 
FLSA  can  accrue  at  any  given  time. 

According  to  Section  V.B  of  the  SSO,  employees  exempt  from  the  FLSA  are 
not  paid  in  cash  for  overtime  hours  worked,  and,  furthermore,  the  City  is  not 
required  to  compensate  these  employees  in  compensatory  time  off.  However,  Section 
V.B  does  not  prohibit  such  employees  from  receiving  compensatory  time  off  for 
overtime  hours  worked. 

The  limitations  established  by  the  Administrative  Code  are  different  from 
those  established  by  the  Salary  Standardization  Ordinance,  in  that  the 
Administrative  Code  establishes  the  maximum  number  of  overtime  hours  that  may 
be  worked  in  a year,  while  the  SSO  establishes  a maximum  number  of  hours  that 
may  be  accumulated  at  any  given  time.  Thus,  under  the  Salary  Standardization 
Ordinance,  an  employee  subject  to  the  FLSA  with  an  accumulation  of  240  hours 
could  take  40  hours  off,  reducing  his  or  her  accumulation  to  200  hours,  and  later 
work  additional  overtime  hours  to  accumulate  40  more  hours  of  compensatory  time 
within  the  same  year.  According  to  the  Administrative  Code,  however,  once  an 
employee  subject  to  the  FLSA  has  worked  333  hours  of  overtime  in  one  year,  he  or 
she  may  not  work  any  additional  overtime  hours  for  that  year. 

Currently,  there  are  no  City-wide  policies  regarding  compensatory  time  off  for 
employees  exempt  from  the  FLSA.  Rather,  policies  regarding  compensatory  time  off 
(including  who,  if  anyone,  is  eligible),  maximum  accumulation,  maximum  hours  that 
can  be  carried  from  one  fiscal  year  to  the  next,  requirements  for  approval,  etc.,  are 
established  and  implemented  by  individual  departments.  Information  regarding  the 
City's  total  obligation  to  employees  for  compensatory  time  off  is  not  maintained  on  a 
centralized  basis.  Therefore,  information  was  collected  regarding  compensatory  time 
off  obligations  and  policies  on  a per- department  basis  for  the  purpose  of  this 
analysis. 

Analysis  of  Data  Provided  bv  Departments 

In  response  to  a May  5,  1993  letter  from  the  Clerk  of  the  Board  of 
Supervisors,  39  departments  provided  information  regarding  (a)  the  amount  of 
compensatory  time  accumulated  in  their  departments  and  (b)  their  policies  on 
compensatory  time  off.  For  specific  information  on  these  departments,  including 
compensatory  time  accrued,  policies  on  maximum  accrual  and  carry-over,  see 
Attachment  1,  on  page  16.  The  39  departments  provided  the  following  information: 

• Employees  of  the  39  respondent  departments  have  accumulated  a total  of 
445,625  compensatory  hours  for  all  categories  of  employees,  an  average  of 
11,426  hours  per  department.  Overall,  employees  had  accumulated  an 
average  of  20  hours  of  compensatory  time  each. 

• The  range  of  hours  accumulated,  for  those  departments  that  allow 
compensatory  time,  was  ten  hours  for  the  Rent  Board  to  196,143  hours  for  the 
Fire  Department. 
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The  range  of  average  per  employee  hours  accumulated,  for  those  departments 
that  allow  compensatory  time,  was  approximately  one  hour  per  employee  for 
the  Public  Defender  to  approximately  122  hours  per  employee  for  the  Fire 
Department. 

The  Department  of  Public  Health  submitted  information  indicating  that 
employees  have  a total  accumulation  of  42,482  hours,  including  10,456  hours 
for  employees  exempt  from  the  FLSA,  and  3,333  hours  for  employees  subject 
to  the  FLSA.  The  balance  of  28,693  hours  were  not  specified.  Health 
Department  employees  are  permitted  to  carry  a maximum  of  160  hours  from 
one  fiscal  year  to  the  next. 

23  of  the  39  departments  provided  policies  regarding  the  accumulation  of 
compensatory  time.  These  23  departments  indicated: 

- A range  for  maximum  accrual  at  any  given  time  of  40  hours  for  the  Rent 
Board  to  400  hours  for  sworn  Police  Officers.  The  average  maximum 
accrual  for  the  23  departments  was  133  hours;  and 

- A range  for  maximum  number  of  hours  to  be  carried  from  one  fiscal  year 
to  the  next  of  50  hours  for  the  Public  Defender  to  400  hours  for  the 
Employees  Retirement  System.  The  Budget  Analyst  notes  that  this 
policy  appears  to  be  in  contradiction  with  the  Salary  Standardization 
Ordinance,  which  establishes  a maximum  of  240  hours  that  can  be 
accumulated  at  any  one  time  for  non-swom  personnel.  The  average 
maximum  number  of  hours  to  be  carried  from  one  fiscal  year  to  the  next 
was  208  hours. 

24  of  the  37  departments  that  allow  compensatory  time  off  indicated  the 
eligibility  of  employees  exempt  from  the  FLSA  versus  employees  subject  to 
the  FLSA  in  their  departments,  as  follows: 

- Three  departments  allowed  only  employees  who  are  subject  to  the 
FLSA  to  accumulate  compensatory  time  (the  Airport,  the  Public 
Administrator/Guardian's  Office,  and  the  City  Attorney).  Employees 
who  are  exempt  from  the  FLSA  in  these  departments  are  not 
compensated  at  all  for  overtime  hours  worked.  In  these  departments, 
employees  who  are  exempt  from  the  FLSA,  such  as  attorneys,  are  not 
compensated  for  overtime  in  any  way.  Employees  subject  to  the 
provisions  of  the  Fair  Labor  Standards  Act  must  be  compensated  for 
overtime  in  cash  unless  the  employees  and  their  appointing  officer 
agree  that  compensatory  time  off  is  an  acceptable  form  of 
compensation.  Therefore,  if  such  employees  were  not  awarded 
compensatory  time  off,  and  they  worked  overtime,  the  City  would  be 
required  to  pay  them  in  cash  for  their  overtime  hours  worked. 

- The  Law  Library  does  not  have  a specific  policy  against  compensatory 
time  off,  but  compensatory  time  is  rarely  accrued  by  that  Department, 
and  its  current  balance  is  zero. 
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- Seven  departments  allowed  only  employees  exempt  from  the  FLSA  to 
accumulate  compensatory  time.  These  seven  Departments  generally 
had  low  average  per  employee  accumulations  (less  than  ten  hours  per 
employee  in  every  case  except  the  Convention  Facilities  Management 
Department).  Employees  in  these  departments  who  are  subject  to  the 
FLSA  are  paid  in  cash  for  their  overtime  hours  worked. 

- 15  departments  allowed  both  employees  who  are  exempt  from  and 
subject  to  the  FLSA  to  accumulate  compensatory  time. 

- 37  departments  (not  including  the  Police  Department  and  the  Fire 
Department)  identified  52,586  of  the  165,246  total  non-Police  and  Fire 
Departments  compensatory  hours  as  belonging  to  exempt  or  non- 
exempt employees.  Specifically,  of  the  52,586  identified  hours,  at  least 
30,404  hours  (57.8  percent)  were  accrued  by  employees  subject  to  the 
FLSA,  and  at  least  22,182  hours  (42.2  percent)  were  accrued  by 
employees  exempt  from  the  FLSA.  The  apportionment  of  the  remaining 
112,660  hours  was  not  provided  in  the  departmental  information 
submitted. 

Authorization  and  Tracking 

No  centralized  accounting  of  compensatory  hours  is  currently  maintained  in 
the  City.  Also,  each  department  has  established  its  own  methods  for  authorizing 
and  tracking  compensatory  hours.  Many  departments  do  not  have  automated 
tracking  systems.  In  some  departments,  employees  themselves  are  responsible  for 
maintaining  records  of  compensatory  time  earned  and  taken  off. 

A decentralized,  inconsistent  system  provides  opportunity  for  error  and 
abuse.  The  use  of  compensatory  time  off  for  employees  that  are  subject  to  the 
provisions  of  the  Fair  Labor  Standards  Act  reduces  cash  payments  to  employees, 
since  such  employees  must  be  compensated  for  overtime  worked  in  cash  if  they  are 
not  paid  in  time  off.  However,  the  City  loses  productivity  for  each  horn-  an  employee 
is  absent  from  work.  Although  employees  subject  to  the  FLSA  are  entitled  to  either 
time  off  or  cash  payments  if  they  work  overtime,  City  Departments  should  carefully 
monitor  compensatory  time  accrued  and  taken.  Thus,  City-wide  policies  and 
tracking  of  compensatory  time  should  be  established,  as  follows: 

(1)  All  compensatory  time  off  should  be  subject  to  prior  approval  by 
supervisors;  and 

(2)  The  Controller  should  be  requested  to  provide  a standardized  method  of 
accounting  and  tracking  of  compensatory  time  earned  and  taken  off  for  all 
departments. 

Such  centralization  of  compensatory  time  accrual  would  limit  the  potential 
for  error  and  abuse. 
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Status  of  Certain  Collective  Bargaining  Agreements 
Service  Employees  International  Union 

The  Service  Employees  International  Union  (SEIU)  is  the  City's  largest 
employee  bargaining  group,  representing  approximately  8,500  City  employees,  not 
including  SFUSD  positions,  according  to  the  Civil  Service  Commission.  The  most 
recent  Collective  Bargaining  Agreement  between  and  for  the  Service  Employees 
International  Union  Locals  250,  535  and  790  and  the  City  and  County  of  San 
Francisco  from  March  1,  1993  to  June  30,  1997  would  compensate  all  employees  for 
overtime  worked,  whether  or  not  they  are  exempt  from  the  FLSA.4  As  noted  above, 
"Z"  class  employees  are  exempt  from  FLSA,  and  the  City  is  therefore  not  obligated 
to  compensate  them  for  overtime  hours.5  The  Collective  Bargaining  Agreement 
between  the  City  and  the  SEIU  was  approved  based  on  the  decision  of  a binding 
arbitrator,  pursuant  to  Proposition  B,  approved  by  the  voters  in  November,  1991. 
According  to  Proposition  B,  contracts  approved  by  a binding  arbitrator  can  be 
rejected  only  if  it  is  appealed  by  the  City  or  the  bargaining  group  within  eight  days, 
and  if  at  least  eight  members  of  the  Board  of  Supervisors  vote  to  overturn  within  21 
days  of  the  appeal. 

The  previous  agreement  between  the  SEIU  and  the  City  stated  that 
compensation  for  overtime  for  employees  exempt  from  the  FLSA  was  at  the  pleasure 
of  the  departments.  The  City  was  never  required  to  compensate  such  employees  for 
overtime  worked,  even  upon  separation  from  employment.  Under  the  new  Collective 
Bargaining  Agreement,  the  City  would  be  required  to  compensate  employees  exempt 
from  the  FLSA  for  overtime  worked  in  the  form  of  compensatory  time  off  at  the  rate 
of  time  and  one-half,  and  the  City  would  be  further  required  to  pay  such  employees 
in  cash  for  any  unused  compensatory  time  remaining  upon  separation  from 
employment.  According  to  Mr.  Carl  Bunch  of  the  Employee  Relations  Division, 
SEIU  represents  approximately  8,500  positions,  or  36.2  percent  of  the  total  23,470 
authorized  City  positions.  Of  the  23,470  authorized  positions,  4,441,  or  18.9  percent, 
are  exempt  from  the  FLSA.  According  to  Mr.  Rothman,  most  of  the  employees 
represented  by  the  SEIU  are  not  professional  or  managerial,  and  as  such  are  subject 
to  the  Fair  Labor  Standards  Act.  Mr.  Rothman  advises  that  the  portion  of  employees 
exempt  from  the  Fair  Labor  Standards  Act  is  significantly  lower  than  in  the  City  as 
a whole.  Therefore,  we  estimate  that  approximately  five  percent  of  SEIU  positions, 
or  at  least  425,  are  exempt  from  the  FLSA.  These  positions,  who  were  previously  not 
entitled  to  compensatory  time  off,  and  who  were  further  ineligible  to  be  paid  in  cash 


4For  employees  exempt  from  the  FLSA,  such  compensation  would  be  in  the  form  of  compensatory 
time  off,  until  separation  from  employment,  at  which  time  the  accumulation  of  compensatory  time 
would  be  paid  in  cash.  For  employees  subject  to  the  FLSA,  such  compensation  would  be  the  same  as 
it  is  currently;  that  is,  in  cash  or  in  compensatory  time  off  if  the  employee  and  employer  agree. 

5Since  the  City  has  established  no  limits  on  compensatory  time  accumulation  with  respect  to 
employees  who  are  exempt  from  the  provisions  of  the  FLSA,  this  new  SEIU  contract  is  in 
conformance  with  the  SSO  and  the  Administrative  Code.  Limits  discussed  on  page  4 pertain  to 
employees  subject  to  the  FLSA. 
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for  compensatory  time  upon  separation  from  employment,  would  now  receive  these 
benefits. 

According  to  Mr.  Holtzman,  the  City  is  currently  challenging  the  new  MOU 
based  on  allegations  of  misconduct  by  the  arbitrator.  Mr.  Holtzman  advises  that  the 
City  is  alleging  that  the  arbitrator  failed  to  follow  collective  bargaining  criteria 
established  in  Charter  Section  8.409.  This  case  is  currently  in  discovery,  Mr. 
Holtzman  reports,  and  is  anticipated  to  be  heard  before  the  end  of  calendar  year 
1993.  Pending  a court  decision,  departments  are  currently  referring  to  the  previous 
agreement,  which  does  not  entitle  positions  exempt  from  the  FLSA  to  be  paid  for 
compensatory  time  upon  separation  from  employment  with  the  City.  If  the  courts 
uphold  the  new  agreement,  however,  the  accrued  compensatory  hours  for  positions 
exempt  from  the  FLSA  would  represent  a liability  to  the  City,  including  those  hours 
that  were  previously  accrued.  (For  estimates  of  the  dollar  cost  of  this  liability,  see 
"Potential  Costs,"  below.) 

Fire  Department 

The  average  compensatory  time  accrual  for  the  Fire  Department  is  122.3 
hours  per  employee.  The  Fire  Department's  average  accumulation  is  the  highest  of 
any  City  department  that  submitted  information.  One  reason  the  Fire  Department 
has  accrued  higher  average  overtime  hours  is  that  minimum  staffing  requirements 
were  established  for  fire  suppression  personnel  in  their  MOU  with  the  City. 

According  to  a summary  of  the  Fair  Labor  Standards  Act  by  the  Thompson 
Publishing  Group,  Inc.,  for  a seven  day  work  week,  the  Act  establishes  a maximum 
number  of  hours  for  fire  protection  personnel  at  53  hours,  rather  than  the  40  hours 
worked  established  for  other  non-exempt  positions.  If  such  fire  suppression 
personnel  work  more  than  53  hours  in  a seven  day  work  week,  they  must  be 
compensated  for  overtime  in  cash,  or  if  they  and  their  appointing  officer  agree,  in 
compensatory  time  off.  We  found  that  the  Santa  Clara  Comity  Civil  Service 
Commission  conducted  a survey  of  14  Bay  Area  jurisdictions6  in  April,  1993.  This 
survey  indicated  that  13  of  the  14  surveyed  jurisdictions  established  a regular  work 
week  of  56  hours  for  fire  protection  personnel,  and  regularly  paid  such  personnel  for 
three  hours  overtime  each  work  week.  Oakland  established  a regular  work  week  of 
52  hours. 

In  contrast,  according  to  the  Memorandum  of  Understanding  between  the  San 
Francisco  Fire  Fighters  Union  Local  798,  IAFF,  AFL-CIO  and  the  City  and  County 
of  San  Francisco,  July  1,  1991  to  June  30,  1995,  the  regular  work  week  for  fire 
suppression  personnel  in  San  Francisco  is  48  hours.  After  48  hours,  fire  suppression 
personnel  are  paid  for  overtime.  Such  positions  are  not  entitled  to  overtime  pay 
under  the  FLSA  until  they  have  worked  at  least  53  hours.  Bay  Area  industry 
standards  establish  regular  work  weeks  at  56  hours  based  on  the  Santa  Clara 


6The  14  jurisdictions  surveyed  were:  (1)  City  of  Santa  Clara;  (2)  Richmond;  (3)  San  Leandro;  (4) 
Fremont;  (5)  Daly  City;  (6)  City  of  Alameda;  (7)  Vallejo;  (8)  Santa  Clara  County  Central  Fire 
Protection  District;  (9)  Palo  Alto;  (10)  Hayward;  (11)  Oakland;  (12)  Berkeley;  (13)  San  Jose;  and  (14) 
Mountain  View. 
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County  Civil  Service  Survey.  Under  the  current  MOU,  the  City  is  therefore 
compensating,  fire  suppression  personnel  for  up  to  five  hours  of  overtime  in  cash  or 
compensatory  time  each  week,7  that  would  not  otherwise  be  required  under  the 
FLSA. 


The  Fire  Department’s  accumulation  of  compensatory  time  hours,  at  196,143 
hours,  per  the  Department’s  response,  is  significantly  higher  than  every  other  City 
department  that  submitted  information.  (The  second  highest  accumulation  of  hours 
is  in  the  Police  Department,  which  reported  a range  or  84,236  to  113,836  hours,8  or 
43%  to  58%  of  the  Fire  Department's  accumulation.  Every  other  department 
reported  accumulations  of  less  than  20,000  hours,  or  approximately  ten  percent  of 
the  Fire  Department's  accumulation.)  Currently,  according  to  Mr.  Ray  Connors  of 
the  Fire  Department,  1,505  uniformed  positions  are  included  in  the  FY  1993-94 
Annual  Salary  Ordinance,  including  1,023  Firefighters.  According  to  Mr.  Connors, 
the  Fire  Department  deploys  12  firefighters  on  overtime  (including  all  uniformed 
ranks)  per  day  since  the  beginning  of  the  fiscal  year.  The  maximum  extra 
compensatory  time  that  could  be  awarded  to  Firefighters  beyond  FLSA 
requirements  is  approximately  210  hours  per  week,  or  10,962  hours  annually.9 

The  current  Memorandum  of  Understanding  with  fire  suppression  personnel 
expires  June  30,  1995. 

Potential  Costs 

As  noted  above,  the  City  currently  has  4,441  authorized  positions  (excluding 
the  School  District)  who  are  exempt  from  the  FLSA.  The  information  collected  from 
the  39  responding  departments  indicated  an  average  accumulation  of  20  hours  of 
compensatory  time  per  employee.10  Assuming  that  4,441  employees  exempt  from 
the  FLSA  earn  an  average  of  nine  hours  of  compensatory  time11  at  an  average 


7The  maximum  53  hour  work  week  established  by  the  FLSA  less  the  48  hour  work  week  established 
in  the  City. 

Specifically,  the  Police  Department  reported  the  following  accumulation  of  compensatory  time  off  for 
its  employees: 


Number  of  Hours  Accrued 
200  - 300 
300  - 400 
over  400 


Nnmher  of  Employees 
190 
106 
36 


95  hours  x 12  Firefighters  x 7 days  x .5  x 52.2  weeks 

10The  accumulation  of  compensatory  time  by  departments  reflects  the  number  of  compensatory 
hours  employees  are  entitled  to  use,  not  the  number  of  overtime  hours  worked.  Thus,  if  employees 
are  compensated  at  a rate  of  time  and  one-half  for  overtime,  then  for  each  hour  of  overtime  worked. 
1.5  hours  of  compensatory  time  will  accumulate. 

11Not  including  the  Police  and  Fire  Departments;  based  on  information  provided  by  37  departments. 
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hourly  wage  of  approximately  $24,  including  fringe  benefits,12  the  value  of 
productivity  lost  if  all  these  employees  used  their  total  compensatory  time 
accumulation  would  be  an  annual  estimated  $959,256.  If  425  SEIU  employees 
exempt  from  the  Fair  Labor  Standards  Act13  have  accrued  nine  hours  of 
compensatory  time  each,  the  potential  dollar  cost  to  the  City  if  the  Collective 
Bargaining  Agreement  is  upheld  is  an  estimated  annual  $91,800. 

The  new  Collective  Bargaining  Agreement  with  the  SEIU  would  not 
necessarily  result  in  additional  costs  to  the  City.  According  to  Mr.  Rothman  and 
various  department  representatives,  many  departments  have  established  an 
informal  policy  that  allows  employees  exempt  from  the  FLSA  to  remain  on  the 
payroll  for  the  duration  of  their  accrued  compensatory  hours  upon  separation  from 
employment.  To  the  extent  that  employees  are  already  compensated  for  accrued 
compensatory  hours  upon  separation  from  employment,  the  new  SEIU  agreement 
would  not  result  in  additional  costs.  However,  currently,  the  City  is  not  required  to 
pay  employees  exempt  from  the  FLSA  for  accrued  compensatory  time  upon 
separation  from  employment,  so  the  new  policy  would  result  in  an  increased 
Lability,  if  not  an  actual  cost.  Also,  positions  filled  by  employees  who  take  off  their 
accrued  compensatory  time  at  the  end  of  their  employment  cannot  be  backfilled 
until  such  compensatory  time  is  used,  unless  an  "immediate  fill"  is  approved  by  the 
Board  of  Supervisors,  in  which  case,  an  additional  cost  would  be  created.  Thus,  such 
informal  policies,  which  hold  positions  vacant  while  an  employee  who  is  leaving  the 
City  uses  up  his  or  her  compensatory  hours,  result  in  either  lost  productivity  or  a 
dollar  cost.  Finally,  not  all  departments  necessarily  allow  employees  exempt  from 
the  FLSA  to  remain  on  the  payroll  until  their  compensatory  time  is  used,  while  the 
new  contract  would  require  that  all  SEIU-represented  employees  exempt  from  the 
FLSA  be  paid  upon  separation. 

The  Board  of  Supervisors  may  only  overturn  collective  bargaining  agreements 
established  by  binding  arbitration  if  such  agreements  are  appealed  by  the  City  or 
the  employee  bargaining  group,  and  the  Board  must  overturn  the  agreement  within 
21  days  of  the  appeal,  because  of  Proposition  B.  However,  the  courts  may  overturn 
this  Agreement,  and,  in  any  case,  the  Board  of  Supervisors  can  establish  policies 
regarding  compensatory  time  off  that  would  govern  other  employees  and  future 
contracts. 

According  to  Mr.  Rothman,  most  California  jurisdictions  do  not  grant 
compensatory  time  off  to  employees  exempt  from  the  FLSA.  Rather,  most 
jurisdictions  award  exempt  employees  one  or  two  weeks  administrative  leave  each 
year.  In  general,  professional  and  administrative  employees  are  paid  higher  salaries 
than  other  employees,  and  are  expected  to  work  the  number  of  hours  necessary  to 
complete  their  work.  Administrative  leave  awards  professional  employees  an 


12This  estimated  $24  per  hour  is  based  on  a City-wide  average  annual  salary  of  $50,000,  including 
fringe  benefits,  as  reported  by  the  Civil  Service  Commission.  Since  employees  who  are  exempt  from 
the  FLSA  generally  earn  a higher  salary  than  employees  who  are  subject  to  the  FLSA,  it  is  likely 
that  the  average  hourly  wage  for  these  employees  is  higher  than  $24.  Therefore,  the  estimated  costs 
included  in  this  report  for  employees  exempt  from  the  SEIU  are  conservative. 

13Five  percent  of  the  total  approximate  8,500  members 
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opportunity  for  professional  development,  since  employees  are  encouraged  to  attend 
conferences  or  other  educational  events  during  their  time  off.  However, 
administrative  leave  is  not  directly  connected  with  the  number  of  hours  an 
employee  works  beyond  the  regular  work  week.  If  employees  do  not  use  their 
administrative  leave,  such  leave  is  lost  at  the  end  of  the  fiscal  year. 

Establishing  a one- week  or  two- week  administrative  leave  policy  for  exempt 
employees  would  have  the  advantage  of  establishing  a maximum  of  40  or  80  hours 
off  per  year  for  employees  exempt  from  the  FLSA,  and  would  establish  a policy  of 
zero  carry-over  hours  from  year  to  year.  In  contrast,  the  existing  policy  establishes 
no  maximum  number  of  hours  accumulated  or  carried  over  each  year.  However, 
such  a policy  of  administrative  leave  might  actually  increase  the  total  number  of 
hours  taken  off  by  such  employees,  since  not  every  employee  exempt  from  the  FLSA 
currently  earns  or  uses  compensatory  time. 

Of  the  39  departments  that  provided  information  regarding  compensatory 
hours,  the  employees  of  only  five  departments  have  accrued  an  average  of  more  than 
40  hours  of  compensatory  time.  These  averages  may  indicate  that  establishing  a 
regular  one-week  administrative  leave  would  result  in  an  overall  increase  in  the 
number  of  hours  taken  off  by  employees  exempt  from  the  FLSA.14 

The  City  could  achieve  the  same  benefits  from  establishing  administrative 
leave  — that  is,  guaranteed  maximum  accruals  and  carry-overs  of  compensatory 
hours  — by  establishing  a maximum  of  40  compensatory  hours  earned  per  year  for 
employees  exempt  from  the  FLSA  and  allowing  zero  compensatory  hours  to  be 
carried  from  one  year  to  the  next.  In  that  case,  employees  would  receive  an 
additional  week  off  only  if  overtime  hours  are  worked.  However,  such  a policy  could 
still  result  in  substantial  costs  to  the  City.  As  noted  above,  the  Budget  Analyst 
estimates  that  approximately  425  exempt  employees  are  represented  by  the  SEIU 
not  including  SFUSD  employees.  The  potential  cost  to  the  City  from  a policy 
allowing  up  to  40  hours  of  compensatory  time  for  exempt  employees  would  be 
$408, 000.15 

In  light  of  the  City's  current  budgetary  shortages,  it  would  be  more  prudent 
to  abolish  compensatory  time  for  employees  exempt  from  the  FLSA,  due  to  the 
potential  costs  of  vested  compensatory  time  for  such  employees.  Disallowing 
compensatory  time  off  for  such  employees  guarantees  that  employees  exempt  from 
the  FLSA  will  not  be  absent  from  work  an  undue  and  unlimited  number  of  hours, 
unless  they  are  represented  by  the  SEIU.  (As  noted  above,  under  the  new  collective 


14This  information  does  not  establish  conclusively  that  most  employees  exempt  from  the  FLSA 
accrue  less  than  40  hours,  since  (1)  most  departments  did  not  separate  exempt  from  non-exempt 
employees,  and  compensatory  time  accumulation  might  vary  between  these  two  designations;  (2)  the 
distribution  of  these  hours  cannot  be  known  based  on  averages;  and  (3)  the  total  actual  hours 
accumulated  reflects  a point  in  time,  rather  than  the  number  of  compensatory  hours  earned  during 
the  fiscal  year.  If  employees  have  earned  and  used  a number  of  compensatory  hours,  the  average 
accrual  would  not  reflect  this  activity. 

15 Assumes  (1)  that  each  of  these  employees  is  allowed  to  accumulate  40  hours  of  compensatory  time; 
(2)  the  contract  between  the  SEIU  and  the  City  is  upheld;  and  (3)  employees  exempt  from  the  FLSA 
earn  an  average  of  $24  per  hour.  ($24  x 40  hours  x 425  exempt  employees). 
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bargaining  agreement  with  the  SEIU,  the  City  would  be  required  to  compensate  all 
SEIU  represented  employees  in  compensatory  time  off  for  overtime  worked,  and  in 
cash  for  accumulated  compensatory  time  at  the  time  of  separation  from 
employment.) 

Conclusions 

No  centralized  policies  have  been  established  regarding  compensatory  time 
accrual  for  executive,  administrative  and  professional  positions,  and  the  City  has  no 
centralized  records  or  tracking  of  compensatory  time  off  for  any  employees.  This 
results  in  a lack  of  controls,  which  can  result  in  excessive  costs,  as  well  as 
opportunity  for  abuse  and  error.  Executive,  administrative  and  professional 
positions  are  generally  compensated  at  a higher  rate  than  other  positions.  Further, 
such  employees  are  not  required  to  be  compensated  for  overtime  worked  with 
compensatory  time  off,  according  to  the  FLSA.  Any  such  time  taken  off  by  these 
employees  represents  lost  productivity  if  not  an  actual  cost.  Also,  the  Memorandum 
of  Understanding  with  Fire  Department  sworn  personnel  establishes  a maximum 
standard  work  week  for  fire  suppression  personnel  at  five  hours  below  the 
maximum  legal  work  week  under  the  FLSA. 


Recommendations 

The  Board  of  Supervisors  should: 

1.  Prohibit  the  accumulation  and  use  of  compensatory  time  off  for  all 
executive,  administrative  and  professional  employees,  unless  countermanded  by 
labor  agreements. 

2.  Adopt  legislation  requiring: 

(A)  that  all  compensatory  time  earned  and  taken  off  by  employees  subject  to 
the  provisions  of  the  Fair  Labor  Standards  Act  must  require  prior 
approval  by  the  employees'  supervisors;  and 

(B)  that  the  Controller  should  be  requested  to  provide  a standardized  method 
of  accounting  and  tracking  of  compensatory  time  earned  and  taken  off  for 
all  departments. 

3.  Submit  a Charter  Amendment  to  the  electorate  that  would  require  that 
Memoranda  of  Understanding  established  through  binding  arbitration  be  subject  to 
Board  of  Supervisors  approval. 
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Costs/ffenefits 

1.  By  prohibiting  the  use  of  compensatory  time  off  for  executive, 
administrative  and  professional  positions  exempt  from  the  FLSA,  annual  estimated 
City  costs  due  to  lost  productivity  would  be  reduced  by  $959,256. 

2.  By  centralizing  the  tracking  of  compensatory  time  off  for  City  positions 
subject  to  the  Fair  Labor  Standards  Act,  the  possibility  of  abuse  and  error  would  be 
reduced,  resulting  in  an  undetermined  amount  of  annual  savings. 

3.  The  new  collective  bargaining  agreement  with  the  SEIU  would  cost  the 
City  up  to  an  estimated  annual  $91,800  if  upheld  by  the  courts. 


cc:  President  Alioto 

Supervisor  Bierman 

Supervisor  Hallinan 

Supervisor  Hsieh 

Supervisor  Kaufman 

Supervisor  Kennedy 

Supervisor  Leal 

Supervisor  Maher 

Supervisor  Migden 

Supervisor  Shelley 

Clerk  of  the  Board 

Chief  Administrative  Officer 

Controller 

Teresa  Serata 

Theresa  Lee 

Ted  Lakey 

Jon  Holtzman 

Carl  Bunch 

Ray  Connors 

Geoffrey  Rothman 
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Total  Number  of  Hour* 

of  Compensatory  Time  Accrued 

for  39  San  Francisco  Departments 

Maximum 

Maximum 

Actual 

Hours 

Hours 

Employee 

Department 

Hours 

Carried  Over 

Accrued 

Class  ification 

Airport 

19,426 

240 

non-exempt  only 

Animal  Care  and  Control 

357 

Art  Commission 

41 

240 

exempt  only 

Asian  Art  Museum 

264 

80 

240 

exempt  1:1  earned 

Board  of  Supervisors 

1,138 

80 

160 

exempt  only 

City  Attorney 

1,814 

non-exempt  only 

Civil  Service 

3,034 

exempt  only 

Convention  Facilities 

115 

160 

99  hours  exempt 

Coroner 

316 

at  least  264  horns  exempt 

County  Clerk/Recorder 

305 

240 

exempt  & non-exempt 

Pkg.  & Traffic 

1,184 

Social  Svcs. 

18,394 

180 

333 

exempt  & non-exempt 

Electricity  & Comm. 

675 

80 

exempt  only 

Emergency  Svcs. 

64 

exempt  only 

Fire  Department 

196,143 

Health  Dept. 

42,482 

160 

inc.  £10,456  ex.;  3,333  non-ex. 

Hetch  Hetchy 

1,419 

Human  Rts.  Comm. 

1,873 

80 

160 

exempt  & non-exempt 

Juvenile  Probation 

7,998 

80 

160 

reduced  for  directors 

Law  Library 

0 

no  comp  time 

Mayor 

3,401 

260 

no  prior  authoriz.  req. 

Mayor's  Hsg.  Office 

66 

Muni 

5,698 

Permit  Appeals 

179 

147  exempt  hrs. 

Planning 

11,545 

333 

exempt  & non-exempt 

Police 

84,236  to  113,836 

400  (sworn) 
240  (civilian) 

exempt:  no  upper  limit 

Public  Administrator 

0 

0 

0 

Public  Defender 

116 

50 

Public  Works 

14,007 

160 

240 

exempt  & non-exempt 

Public  Utilities 

6,797 

Purchasing 

741 

80 

160 

exempt  only 

Real  Estate 

100 

160 

Rec  Park 

14,197 

8,423  exempt  hrs. 

Registrar 

1,229 

80 

exempt  & non-exempt 

Rent  Board 

10 

40 

exempt  only 

Retirement 

2,022 

400 

exempt  & non-exempt 

Status  of  Women 

76 

Water  Dept. 

3,858 

Weights  & Measures 

306 

80 

160 

Total/Average 

445,625 

133 

208 

14 


